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RECENT ERISA LITIGATION

WHERE FIDUCIARY ISSUES ARE HEADED IN 2009

SUPREME COURT RULES ON CONFLICTS OF INTEREST AND LOWER COURTS RESPOND
MetLife v. Glenn.  Aside from LaRue v. De Wolff, Boberg & Associates, 128 S.Ct. 1020( 2008), which was discussed in a previous update, the most significant judicial decision of 2009 was MetLife v. Glenn, 128 S.Ct. 2343 (2008) which was issued on June 19 and dealt with the consequences of a conflict of interest by a plan administrator.  Although it involved a health and welfare plan, the MetLife decision could also have implications for pension and 401(k) plans.
In its 1989 decision, Firestone Tire & Rubber Co. v. Bruch, 489 US 101 (1989), the Supreme Court had held that, where a severance plan provided that its plan administrator had the discretion to determine benefits, a court should review the administrator's decision under an arbitrary-and-capricious standard.  However, Firestone left open the question of how much an administrator's conflict of interest resulting from the fact that it would benefit financially from a claims denial should affect the level of a court's deference to the administrator's decision.
The MetLife decision addressed this question, holding that an insurance company that both makes decisions as to benefit eligibility and pays benefits is conflicted and that courts should consider such a conflict as one of any number of factors in reviewing the insurer’s decision to deny benefits.  MetLife served as both the insurer and the claims administrator for a long-term disability plan maintained by Sears Roebuck & Company.  In the latter capacity, it denied a claim for benefits made by an employee with a heart condition on the ground that medical treatment had improved her condition to the point where she was no longer disabled.  After exhausting her administrative appeals, the employee sued in district court which applied the arbitrary and capricious standard and upheld the denial of her claim.

On appeal, the Sixth Circuit Court of Appeals overturned the lower court citing language in Firestone that the arbitrary and capricious standard does not apply where the plan administrator has a conflict of interest.  The Sixth Circuit’s decision was appealed to the Supreme Court, a five-judge majority of which concluded that insurance companies that both decide and pay claims have an inherent conflict.  On the issue of how the conflict should affect the Court reiterated its statement in Firestone that a conflict should “be weighed as a factor in determining whether there is an abuse of discretion.”  However, in the Court’s view, the conflict should be just one factor among many in determining whether a plan fiduciary abused its discretion in making a claims determination.  Thus, the standard of review need not automatically change from deferential to de novo merely because a conflict has been identified.  The Court also declined to create any special rules shifting the burden of proof as a result of a conflict.
In a concurring opinion, Chief Justice Roberts stated that he would take a conflict into account only where there is evidence that the conflict affected the administrator’s decision.  Justice Scalia’s dissent, which was joined by Justice Thomas, seemed to take this one step further by advocating that a conflict should be considered only where the conflict actually and improperly motivates the administrator’s decision. 

Circuit Courts Respond.  Given the Supreme Court’s failure to establish a bright-line test, some commentators wondered if much had changed as a result of the MetLife decision.  However by the end of the year, at least three circuits had concluded that the MetLife decision required them to change their approach.  In Doyle v. Liberty Life Assurance Co. of Boston, 2008 WL 4272748 (11th Cir. 2008), decided in September, the Eleventh Circuit concluded that MetLife had overruled its use of a heightened abuse of discretion standard that had shifted the burden to the plan administrator of showing that its decision was not affected by the alleged conflict.
In Champion v. Black & Decker (U.S.), Inc., 2008 WL 5377692 (4th Cir. 2008), the Fourth Circuit also found it necessary to abandon the modified abuse of discretion standard that it had previously applied to conflicted administrators.  Further, all dual role administrators in the Eleventh Circuit will now be treated as conflicted whereas previously the Eleventh Circuit might not have found a conflict in such circumstances. 

The most noteworthy example of changed standards may be found in the Second Circuit decision of McCauley v. First Unum Life Insurance Company, 2008 WL 5377680 (2nd Cir. 2008).  The Second Circuit had previously applied a de novo standard of review when it was shown that a conflict existed and that the conflict affected the reasonableness of the administrator’s denial of benefits.  The court determined that in the future, these circumstances would not necessarily require de novo review.  Under the new standard, the conflict must be weighed as a factor in determining whether the administrator abused its discretion.  Applying this standard, the court granted the plaintiff’s disability claim because the defendant insurance company’s financial interest, its disregard of a medical report, and its history of biased claims administration required a finding that it had abused its discretion.  The last factor is particularly significant, since it will likely be raised in subsequent claims denials by the same insurer.  
If the reasoning in McCauley holds, a pattern of poorly reasoned decisions by a conflicted claims administrator could have a long life.  It is one example of how MetLife and its offspring may make it more difficult for plans to defend claims for benefits. We note that one way of counteracting this effect would be to keep detailed records that refute the existence of circumstances showing that a conflict affected a benefits decision or that an administrator has a history of biased decisions.  Further, in the case of in-house claims review committees, consideration should be given to excluding those with an interest in company finances from committee membership.
Another effect of MetLife that is beginning to be felt stems from its direction to examine all of the surrounding factors to determine whether an administrator has abused its discretion.  This has caused the lower courts to open the door to additional discovery.  For example, in Gessling v. Group Long Term Disability Plan for Employees of Sprint/United Management Company, 2008 WL 5070434 (S.D. Ind. 2008), a federal district court concluded that the  MetLife decision had superseded Seventh Circuit precedent which would have limited discovery in benefit cases to the administrative record.  This potential development also highlights the importance of detailed recordkeeping that demonstrates unbiased decision making.

Kentucky Retirement Systems v. EEOC.  The other ERISA decision from the Supreme Court’s spring term was Kentucky Retirement Systems v. EEOC, 128 S.Ct.2361 (2008) which concluded that more generous benefits provided under a state pension plan to individuals becoming disabled before reaching retirement eligibility did not violate the Age Discrimination in Employment Act (“ADEA”)
The plan in question based benefits on years of service times 2.5% of final pay.  In the case of a disabled participant, it imputed service until the participant became eligible for normal retirement.  The plaintiff in the Kentucky case had become eligible for retirement at age 55 but continued to work until age 61 at which time he became disabled and retired with 18 years of service.  However, he was not awarded any imputed service because he was already eligible to retire when he was disabled.  If he had become disabled before age 55, he would have received up to two years of imputed service to bring him up to a total of 20 years.
The EEOC brought suit on the participant’s behalf arguing that the plan failed the ADEA on its face, because the reason he received no additional service credit was the fact that he became disabled after age 55.  The Court’s 5-4 decision rejected this claim, because the plan’s decision was not “actually motivated” by age.  Accordingly, disparate treatment based on pension eligibility (a separate concept) as opposed to age may be acceptable, assuming that pension eligibility is not serving as a proxy for age.  The Court cited a number of reasons and factors as to why pension eligibility was not a proxy for age in this case.  Because of these numerous qualifications, however, it is unclear how broadly the reasoning of the case will be applied in the future.
FEE LAWSUITS: COURTS SHOW CAUTION IN DENYING MOTIONS TO DISMISS


Litigation challenging the fees and expenses paid by 401(k) plans continues to proliferate and represents a major threat to the industry.  With the notable exception of Hecker v. Deere, 496 F. Supp. 2d 967 (W.D. Wis. 2007), the courts have been cautious in dismissing these lawsuits at an early stage.  Despite the fact that preliminary rulings are not the same as a judgment on the merits, the lack of early dismissals seems to have encouraged the plaintiff’s bar to file even more class action lawsuits over fees.  This should come as no surprise, since that is where the money is.  We expect this trend to intensify as participants seek to recover 401(k) plan losses exacerbated by the current economic downturn.

Three Favorable Defense Rulings.  In the meantime, two courts have joined the Hecker court in granting motions to dismiss. In Braden v. Wal-Mart stores, Inc. (W.D. Mo. 2008), Wal-Mart was charged with breaching its duties of prudence and loyalty by selecting retail class mutual funds as investment options.  These funds were generally more expensive than institutional class funds.  The plaintiffs’ complaint compared the plan’s investment options with less expensive funds available in the marketplace.  However, the court held that this was not sufficient to allow the action to move forward, because there were no factual allegations that Wal-Mart had failed to investigate the funds.  The court reasoned that the mere existence of less expensive funds did not mean that the actual selection of more expensive funds was a breach of fiduciary duty.  The court also dismissed claims that Wal-Mart had committed prohibited transactions involving revenue sharing, since this practice is not inherently illegal or unreasonable.  Finally, the court dismissed the claim that Wal-Mart had failed to provide participants with complete and accurate information, since there was no duty to disclose revenue sharing and the information the plaintiffs sought was not material.

In Columbia Air Services, Inc. v. Fidelity Management Trust Co., 2008 WL 4457861 (D. Mass. 2008), the court also ruled favorably for the trustee-defendant which, it was claimed, had breached its duty of loyalty by receiving a share of mutual fund fees earned by funds advised by an investment adviser belonging to the same funds family as the trust company.  However, the court held that the plaintiffs had failed to allege facts showing that the directed trustee was acting as a fiduciary in negotiating the terms of its engagement, including it compensation.  Therefore, the claim was dismissed.

Kanawi v. Bechtel Corp, No. C 06-05566 (CRB) (N.D. Cal 2008) was also favorable to the defendant in that Bechtel’s motion for summary judgment was granted with respect to the plaintiff’s claim that it had caused the plan to pay unnecessary mutual fund fees.  The court held that the plaintiffs had failed to show that the plan had paid unnecessary layers of fees, because most of the plan-level fees had been paid by the employer rather than the plan.   The same reasoning applied to the claim that fees paid to the investment adviser constituted a prohibited transaction. The court also reasoned that since the plan’s fiduciaries met regularly to discuss the plan’s investments and sought the advice of an outside consultant in such matters, the evidence did not support a conclusion that that the fees were unreasonable.

Kanawi was a mixed result, however, since the court denied the defendant’s motion for summary judgment with respect to a four month period when the plan paid advisory fees with plan assets.  The court also denied defendant’s motion for summary judgment based on a Section 404(c) defense, since there were factual issues as to whether the plan met the requirements of this defense.

Plaintiffs’ Victories.  More typical of early stage 401(k) fee litigation than the cases discussed above is the denial of defendant’s motion to dismiss in Martin v. Caterpillar, No. 07-cv-1009 (C.D. Ill. 2008).  The plaintiffs’ claims in Martin were also typical in that they alleged a breach of fiduciary duty arising from investment options with excessive and unreasonable fees and the failure to make adequate disclosures to plan participants.  The court upheld the viability of the central complaint that the defendants had charged excessive fees although it agreed with the defendant and the court in Hecker that ERISA does not require plan fiduciaries to disclose revenue sharing.

Similarly, the defendant’s motion to dismiss was denied in Shirk v. Fifth Third Bancorp, 2008 WL 449024 (S.D. Ohio 2008) in which revenue sharing, excessive fees and inadequate disclosure claims were added to a lawsuit initially brought as a stock-drop action based on the decline in value of employer stock held as a plan investment.  The plaintiffs also added a claim that the defendant bank had engaged in undisclosed self-dealing by offering in-house mutual funds as plan investments in order to generate seed money that facilitated the marketing of such funds.  Defendants argued that ERISA does not require disclosure of fees and expenses and that the plaintiffs had failed to plead a causal connection between such a failure and their losses.

Nevertheless, the court denied the motion to dismiss, noting that the suit had been brought on behalf of the plan and that the plaintiffs had adequately pled causation between the plan’s losses and the alleged  failure to disclose.  The court took the view that the information at issue may have been required in order to meet ERISA’s rule as to the disclosure of material information.
CLASS CERTIFICATIONS IN 401(K) FEE LITIGATION

Most of the lawsuits over 401(k) fees are brought as class actions and, therefore, involve motions for class certification under Rule 23 of the Federal Rules of Civil Procedure.  Rule 23(a) requires satisfaction of each of the following requirements: (1) a class of plaintiffs so numerous that joining all the members in the lawsuit is impracticable, (2) legal or factual questions that are common to the class, (3) claims or defenses that are typical of the class members, and (4) the representatives of the class that will fairly and adequately protect the interests of the class.  Rule 23(b) contains additional detailed requirements that guard against inconsistent adjudications, provide that the sought after relief will be appropriate for the class as a whole, or ensure that questions of law or fact that are common to the class will predominate over questions only affecting individual members.

A number of courts ruled on class certification in 2008, almost all of them favorably.  The stage was set in Tussey v. ABB, Inc. 2007 WL 4289684 (W.D. Mo. 2007), decided in December 2007, where the court was asked to rule on the question of standing and the closely related issue of class status.  On the first of these questions, it rejected the defendant’s argument that the plaintiff had not suffered an injury because the plaintiff had never invested in the funds that allegedly charged excessive fees.  This result was based on the ground that the plan (substituted for the plaintiff) would have been injured if there had been excessive fees. 

 The court in Tussey then moved on to the defendant’s numerous arguments against class certification.  Among other things, it refused to accept the defendant’s assertion that divergent interests among class members could defeat class certification where the plaintiffs claimed that plan investment options charged unreasonable fees.  The court concluded that shared interests among the class members outweighed any divergence, but its analysis excluded factors such as affirmative defenses, causation, and materiality that may have differed among particular class members.  It reasoned that class typicality is based on the defendant’s actions, not on individualized defenses and issues raised with respect to particular class members.
Taylor v. United Tech Corp., 2008 WL 2333120 (D. Conn. 2008), decided in June 2008, reached a result that was similar to the holding in Tussey.  In Taylor, the defendants were charged with causing the plan to pay excessive fees, making misrepresentations regarding those fees, allowing excess cash to be held in the company stock fund and failing to recapture “float” income.  As in Tussey, the defendants argued that plaintiffs lacked standing to sue with respect to the company stock fund or on revenue sharing claims, because they had not been invested in the affected funds and, therefore, had not suffered any injury.  The court concluded that the plaintiffs did not need to show that they had been individually harmed and that the alleged harm
to the plan would suffice.


The class issues in Taylor were made somewhat more complicated by the fact that the plaintiffs had signed individual releases.  The court concluded that this would not affect the typicality of claims required by Rule 23(a) and that the harm to the plan outweighed any divergence of individual damages.  The court also held that as long as a proposed class representative understood his responsibilities, reviewed the pleadings and kept apprised of the case by conferring with counsel, his representation would be adequate even if he had a “sketchy” understanding of the case. 

Taylor was followed by two class certifications from the southern district of Illinois on the same day.  In Spano v. Boeing, 2008 WL 4449516 (S.D. Ill 2008), issued on September 30, plaintiffs alleged that the defendants had breached their fiduciary duties by causing the plan to pay unreasonable and excessive fees and by concealing information about such fees as well as the risks posed by a company stock fund.  The defendants opposed the certification of a class consisting of potentially 190,000 members by arguing that the proposed class failed to differentiate among participants who had invested in the plan’s various investment options and also improperly included future participants as well as past participants.  The court rejected these arguments on the ground that the primary focus of class certification is the defendants’ conduct and not the plaintiffs’ conduct.  The court refuted the defendants’ objections based on the absence of commonality and typicality by reasoning that the commonality presented by the defendants’ conduct trumped any need to separately analyze each investment option to determine the reasonableness of its fees.  The argument that the plaintiffs’ disclosure claims would have to be examined individually was similarly rejected, because the alleged misrepresentations were made on a plan-wide basis.  Finally, the inclusion of future class members was held appropriate because the sought after injunctive relief would affect current as well as future participants.
On the same day as the Spano certification, Beesley v. International Paper Co., 2008 WL 4450319 (S.D. Ill. 2008) granted class certification to over 71,000 participants in International Paper’s two 401(k) plans. As in Spano, the defendants had allegedly violated their fiduciary duties by causing unreasonable and excessive administrative fees and expenses to be charged against plan assets.  The lawsuit also charged the defendants with maintaining a company stock fund that was an imprudent investment option and with concealing and misleading participants regarding the risks posed by the company stock fund as well as the excessive fees.  The defendants objected to certification on the grounds that commonality and typicality were lacking but the court rejected these arguments for the same reasons that it did in Spano.  As to the defendants argument that the class period should extend no further back than the reach of the statute of limitations, the court noted that ERISA’s six year limitations period can be tolled if a plaintiff is able to demonstrate misrepresentation.  Further, because assertion of the statute of limitations is an affirmative defense, it requires an examination of the merits of the case so that its consideration would be premature in a class certification.

Additional class certifications involving claims based on revenue sharing and excessive  401(k) fees came in George v. Kraft Foods Global, Inc., 251 F.R.D. 228 (N.D. Ill. 2008) and Kanawi v. Bechtel Corp., 2008 WL 4571947 (N.D. Cal,. 2008), each holding that the commonality and typicality requirements for a class action were satisfied.  Kanawi ( another aspect of which is discussed above), in particular, held that the section 404(c) defense is an affirmative defense that must be proven and is, therefore, not an appropriate basis for the denial of class certification.

A notable exception to the run of successful class certifications occurred in Ruppert v. Principal Life Insurance Company, 2008 WL 397082 (S.D. Iowa 2008).  In Ruppert, the trustee of a 401(k) plan filed a class action on behalf of a class consisting of all retirement plans to which the defendant insurance company was a service provider.  The defendant had allegedly received and retained unlawful revenue sharing payments from mutual funds.  If the class had been certified, it would have included more than 25,000 plans administered by the insurer.  However, the court rejected certification on the ground that the commonality and typicality as to factual and legal issues required by Rule 23(a) were lacking.  

The court in Ruppert reasoned that the fiduciary status of the defendant was critical to whether the plaintiff’s claims could be litigated on a class-wide basis.  Under ERISA, a fiduciary is a person who exercises authority or control regarding the management or disposition of plan assets or renders investment advice to a plan for a fee.  The defendant successfully argued that the question of fiduciary status would require an examination of different facts for each plan, thereby contradicting the goals of class treatment.  The defendant was able to show that the degree of its involvement in selecting plan investment menus differed from plan to plan.  For example, some plan trustees used independent investment advisers to assist in the selection of investment menus.  Moreover, it was shown that the role of these advisers and their involvement with the choice of investment options tended to change over time.  Accordingly, the defendant successfully argued that any ruling as to the violation of fiduciary duty would depend on individualized facts and, therefore, could not be decided on a class-wide basis.  In contrast to cases like Tussey, Spano and Beesley, the plaintiff was unsuccessful in asserting that the failure to disclose revenue sharing was a uniform breach.
It should be noted that the fact pattern in Ruppert differed from the other class certification decisions.  In Ruppert, the proposed class was not the participants of a single plan, but multiple unrelated plans whose commonality consisted of their use of the defendant as an investment provider.  The marketing efforts of the defendant and the decision-making process of the proposed class members varied considerably from plan to plan.  Thus, it is not clear that Ruppert will have much influence in cases involving a proposed class consisting of participants in plans maintained by a single employer.
STOCK-DROP CASES CHURN ON
Stock-drop litigation in which plaintiffs charge that an employer stock fund was improperly included in a plan’s investment menu continue to wind their way through the courts, and new cases will likely be brought in response to losses engendered by the current economic downturn.  
We note that the basis for the so-called Moench presumption that an ESOP’s investment in employer stock is prudent appears to be evolving.  Moench v. Robertson, 62 F 3d 553 (3rd Cir. 1995) held that “an ESOP fiduciary who invests assets in employer stock is entitled to a presumption that it acted consistently with ERISA by virtue of that decision. However, the plaintiff may overcome that presumption by establishing that the fiduciary abused its discretion by investing in employer securities.”  In attempting to rebut the presumption, plaintiffs must establish that the fiduciary could not have reasonably believed that the plan sponsor would have intended for it to continue investing in employer stock.
Although not cited in Moench, the presumption favoring fiduciaries is ultimately based on an ERISA provision that relaxes the fiduciary standards applicable to eligible individual account plans (“EIAPs”) of which ESOPs are merely one variety.  Thus, Section 404(a)(2) of ERISA states that “in the case of an eligible individual account plan … the diversification requirement … and the prudence requirement (only to the extent it requires diversification) … is not violated by acquisition or holding of … qualifying employer securities.”  The definition of an EIAP includes profit-sharing and savings plans, as well as ESOPs that hold qualifying employer securities.  An increasing number of courts have recognized the tension between this provision and ERISA’s general fiduciary standards as the basis for the Moench presumption and have, therefore, applied the presumption to all EIAPs, and not merely to ESOPs.  Kirschbaum v. Reliant Energy, Inc., 2008 WL 1838324 (5th Cir. 2008) and Edgar v. Avaya, 2007 WL 2781847 (3rd Cir. 2007) are recent cases that have made this connection.  As a result of this trend, it may be expected that the Moench presumption will apply in a broader array of stock-drop cases.
Despite the broader availability of the presumption of prudence, courts have been reluctant to apply it in the pleadings phase of litigation.  A recent example of this occurred in Ford Motor Company ERISA Litigation, Case No. 06-1718 (E.D. Mich. 2008) in which the court declined in December 2008 to dismiss claims against Ford and various fiduciaries with respect to Ford’s 401(k) plans.  The complaint alleged that the defendants had violated their fiduciary duties by continuing to invest in Ford stock at a time when they knew it was imprudent to do so.  The court agreed that that the defendants were entitled to the presumption of prudence but concluded that the presumption could be overcome, at least for purposes of a motion to dismiss, by pleading an impending collapse of the company.  This is an argument that will be easier for many plaintiffs to make in the current economic environment.
  Class action certifications in the stock-drop cases sometimes take a different turn than than those cases challenging fees in 401(k) plans.  Thus, class certification was denied in In Re Computer Sciences Corp., Case No. 08-02398 (C.C. Cal. 2008), a lawsuit in which the plaintiff alleged that the plan sponsor imprudently offered company stock as a plan investment option.  After noting that the Supreme Court’s recent LaRue decision allowed participants to bring ERISA claims on their own behalf, the court, nevertheless, ruled that class certification would be improper, because the proposed class members had an individual remedy.  As discussed above, in order to certify a class, a plaintiff must meet the requirements of Rule 23(a) as well as 23(b).  The relevant portion of Rule 23(b) allows class certifications where there is a potential for inconsistent adjudications as to different plaintiffs, but the court apparently thought there was little danger of this occurring and so denied certification.
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