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401(k) Fee Litigation:

 Plan Sponsor & Investment Vendor Secure Stunning Victory 

 

By: Marcia S. Wagner, Esq.  

(2/13/09)

A class action complaining that Deere & Co. allowed Fidelity to charge 401(k) plan participant excessive fees has been stopped by the U.S. Court of Appeals for the Seventh Circuit in Hecker v. Deere & Co.  

The 7th Circuit’s Deere decision will be valuable to other plan sponsors and their investment vendors defending against similar class actions.  On the other hand, the Deere decision on may be a Pyrrhic victory because it may provoke Congress—in pending 401(k) fee legislation—to overturn parts of the decision    

ERISA Section 404(c).  The 7th Circuit’s ERISA Section 404(c) rulings will be particularly controversial.  ERISA Section 404(c) simply states that plan sponsors are not liable for any losses caused by a plan participant’s own investment decision.  The U.S. Department of Labor (“DOL”) contends that compliance with its regulations is the only means to protection under ERISA Section 404(c).  In prior a decision (Jenkins v. Yager), however, the 7th Circuit decided that ERISA Section 404(c) could protect a plan sponsor, even if the plan sponsor did not comply with DOL’s regulations.

In Deere, the 7th Circuit has now significantly expanded upon a plan sponsor’s ERISA Section 404(c) protection in two ways.  First, the 7th Circuit ruled that Deere complied with ERISA section 404(c) simply by making available a brokerage window as an investment alternative under its plan.  According to the 7th Circuit, the plan participants had “a reasonable opportunity to . . . control the risk of loss from fees” through the brokerage window.  
Second, although the 7th Circuit denied it was making a ruling on the issue, it also effectively ruled that ERISA Section 404(c) protected Deere from liability for allegedly selecting and maintaining unreasonably expensive funds.  In its decision, the 7th Circuit rejected DOL’s opposite position in the preamble to its ERISA Section 404(c) regulations and in its brief on appeal supporting the plan participants.  

Revenue-Sharing Disclosure.  The 7th Circuit also ruled that Deere did not breach its fiduciary duty by not informing the participants about Fidelity’s revenue-sharing arrangement.  Deere disclosed to the participants the total fees for the funds and directed the participants to the fund prospectuses for information about the fund-level expenses.  According to the 7th Circuit, that was enough because Deere was not legally obligated to disclose the revenue-sharing arrangement.  

 

Fund Selection.  The 7th Circuit also ruled that Deere did not act imprudently by offering only funds available through Fidelity.  According to the 7th Circuit, the plan sponsor offered a sufficient mix of investments for their participants.  In addition, ERISA did not prohibit Deere from selecting funds from one investment vendor.

Fidelity Fiduciary Status.  On appeal, the plan participants argued that Fidelity could have been a fiduciary with respect to the selection of the funds available to them, even if the plan documents unequivocally state that the plan sponsor was solely responsible for selecting the funds.  For example, Fidelity could have been a fiduciary if the plan sponsor merely rubber-stamped Fidelity’s selection of the funds.  However, the 7th Circuit rejected the argument because the complaint stated that Fidelity had only “played a role” in the selection, instead of stating Fidelity exercised “final authority” over the selection. 
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